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Doing business, buying and selling, communicating, and moving around is 
no longer the same as it was at the beginning of commercial operations. If in 
the beginning, the time required for extraction, manufacture and marketing 
of goods and services was too long and had no protection of human rights or 
concern for the sustainability of natural resources. Nowadays we can say that 
we have almost completely overcome the practical obstacles of extraction, 
production, marketing of goods and provision of services. However, despite 
huge technological advances over the years, basic rights are still violated, and 
preventable environmental degradation still takes place.

6

PRESENTATION

In order to guarantee a balanced environment for present and future genera-
tions as well as the protection of human rights within the business activity, 
it is essential to analyze the national and international context, taking into 
account its nuances and specificities. This will enable to identify the gaps 
related to monitoring, check business activity transparency, as well as what 
accountability and mitigation measures are being adopted.

In this context, the concept of due diligence arises, which translates 
into the diligent practice of companies in identifying, preventing, mitiga-
ting and stopping potential and actual damage that their business activity 
might cause, not only individually but also in the supply and value chain 
that may be related to socio-environmental impacts.

In this regard, due diligence is in line with the global trend that requires large 
companies to adopt, in their strategic planning, the Sustainable Development 
Goals (SDGs), which are part of the United Nations 2030 Agenda with guide-
lines both for companies and for countries when issuing regulation.

Aware of this situation, the Latin American Institute for Collective Justice 
(ILAJUC) in partnership with the Institute for Climate and Society (ICS) 
and the law firm Pogust Goodhead made this booklet to explore and present 
the new global demands in due diligence concerning human rights, environ-
ment, and climate protection. emphasizing the case of Brazil, a Latin Ameri-
can country that has a significant presence in the international market.

7
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In order to reach the shelves and the homes of consumers, a product requires 
a series of activities, inputs and services that belong to one or several chains. 
This means that is there is a chain of activity of legal entities and natural 
persons acting under the management of a central legal person - the "parent 
company", responsible for the final product or service.

This set of activities that involves getting a product or service from the 
supplier to the customer, which is usually the central company, is called a 
supply chain. The supply chain is considered a part of the production or 
manufacturing chain, which in turn refers to the process of turning raw ma-
terials into finished products. The production chain includes manufacturing, 
design, production, packaging and storage of the end product, and usually 
takes place within a single company or organization.1

In contrast, we are also interested in 
understanding the concept of the 
value chain, as it translates into a 
broader and more strategic view of 
a company's or organization's value-
-creation process. It can also involve 
multiple companies, their subsidiaries, 
and organizations working together to 
create a product or service. As a conse-
quence, value chain refers to the set of 
activities that add value to a product 
or service. This includes manufactu-
ring activities as well as other activities 
such as marketing, sales, research and 
development, and customer support.

Michael Porter,2 one of the leading 
theorists on the subject, states that 
the value of a firm and the way it 
carries out individual activities are "a 
reflection of its history, its strategy, 
its approach to implementing its 
strategy, and the underlying econo-
mics of the activities themselves".  He 
also states that a firm's competitive 
value can be measured by the amou-
nt buyers are willing to pay for what 
it provides.

10
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Technological advances and ease of travel have enabled the internationaliza-
tion of people's lives and businesses. This requires civil society, businesses, 
governments, legal experts, and legislators to be more sensitive to the pro-
blems of the globalized world, multiculturalism, and pay to attention to the 
protection of fundamental human rights and the environment at a transna-
tional level.

In the business sphere, as geographical distances become increasingly shor-
ter, companies have demanded more specialization from their service provi-
ders, selecting them in different parts of the world, while aiming to reduce 
their internal costs and consequently increase profit margins. These factors 
have driven the development of global supply chains.

In this way, large companies form their supply chains with the presence 
of several suppliers that may be in the same national territory or not. In 
addition, several subsidiaries and joint ventures can be created around the 
world to cover all activities and demands related to the central company 
or group of companies. However, the expansion of business activities in 
different parts of the world has sometimes been associated with several 
violations, including human rights violations, destruction of ecosystems or 
tax and antitrust violations.

These transgressions have compelled States and civil society to require 
companies to monitor, supervise and include the risks that activities em-
ployed within production and supply chains create in their internal costs, 
even if the violation of the law has been carried out by a third party. In other 
words, there was a need to require companies to develop a set of practices 

porate, into company procedures, 
the mechanisms for monitoring, 
evaluating, preventing and mitiga-
ting damages that business practice 
can generate.5

and prescriptions for companies to 
implement mechanisms to prevent 
and mitigate risks and negative im-
pacts, which has been referred to as 
due diligence.

In business circles, due diligence is 
commonly understood as referring to 
a process of investigation conducted 
by a company to identify and manage 
business risks.3 Similarly, due diligen-
ce in Brazil also refers to the process 
of investigating a business opportu-
nity that the investor must accept in 
order to be able to assess the risks of a 
business transaction.4

Within the framework of the 
Organization for Economic Co-
operation and Development 
(OECD) Guidelines for multina-
tional companies, the concept of 
due diligence is translated as a set 
of recommendations based on the 
risks inherent to its activities, i.e., 
they indicate the need to incor-
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Not violating human rights, not polluting ecosystems, not attacking fauna 
and flora, among other prescriptions found in Brazilian laws and internatio-
nal treaties and conventions, is no more than the duty not to violate the legal 
system of the place where one lives or carries out business acts.

In contrast, due diligence is about the attitude of anticipating possible 
negative impacts. That is, it is related to the development of monitoring and 
transparency mechanisms that allow not only to repair the damage caused, but 
also to anticipate them, and furthermore, not only those that relate directly 
to the company's headquarters or main activity, but also implies the duty to 
monitor the entire chain of activities surrounding the main work or product.

WHAT IS THE  
DIFFERENCE  
BETWEEN DILIGENT 
CONDUCT AND MERE 
COMPLIANCE WITH 
THE LAW? 2.1

In this sense, due diligence has become a reference for a wide range of 
international obligations in different legal areas; for national and inter-
national courts; and can lead to liability since the lack of due diligence 
is indicated as one of the possible types of fault, negligence.6 Negligence, 
including culpable negligence, can be briefly characterized as a failure to 
comply with the legal duty to show a certain degree of care.

Beyond the technical definitions, the fact is that due diligence, as a guiding 
concept of conduct, is aligned with the global trend that compels large 
companies to adopt the Sustainable Development Goals (SDGs) in their 
strategic planning, which are part of the United Nations 2030 Agenda.7
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The existence of international supply chains involving several service and 
product providers has allowed specialization of the activity and capillarity 
of the central company's business. However, proportionally to the increa-
se in the size of these chains, there is an increase in the potential to cause 
significant socio-environmental impacts at all stages of the process, from the 
extraction of raw materials to the final supply of products.

Since the late 19th century, the oil industry, for example, has consistently 
been one of the world's largest in financial terms in several countries, but is 
also an industry with one of the longest and bloodiest histories involving 
land disputes, colonial conquests, military coups, wars and corruption. It 
also the sector that generates the most greenhouse gas emissions.

The case of the Anglo-Dutch oil company Shell Company in Nigeria, for 
example, is well documented: a single company that generates 75% of Ni-
gerian government revenues and about 35% of GDP, but which also causes 
negative socio-environmental impacts in the region where it operates, the 
Niger Delta.8 In January 2021, the company was found guilty by the Dutch 
courts for an oil spill in the Niger Delta caused by the activity of its Nigerian 
subsidiary. The contamination of water wells with potentially cancer-cau-
sing chemicals has generated, in addition to the environmental impact of 
contamination, the devastation of mangrove vegetation, damage to the local 
community, harm to farmers in the region, and prevention of recreational 
and subsistence use of water.9

communication with the rest of the 
region, and many do not speak Spa-
nish or understand it with difficulty.11

In Ecuador, in a landmark decision, 
the court ordered the Japanese com-
pany Furukawa to pay compensation 
to 123 of its former employees, who 
sued the company for the terrible 
conditions in which they worked 
and lived. The company's main acti-
vity is the extraction of abaca fiber, 
which, due to its high durability, is 
used for textile products, conside-
red one of the most important raw 
materials for rope making.12 Ecuador 
exports about 7,000 tons of abaca 
fiber annually to the United States, 
Europe and Asia, generating more 
than US$17 million.13 Investiga-
tions show that within the farms 
owned by Furukawa, camps have 
been built where entire families live, 

In Latin America, similarly, there 
are countless cases of human rights 
violations and environmental dama-
ge associated with large companies 
with long supply chains. Around 
29.000 Quekchí indigenous people 
in the Alta Verapaz region of Guate-
mala, for example, are in a territory 
threatened by the building of the 
Renace Hydroelectric Complex in 
the Cahabó River basin. This project 
is being implemented by Corporaci-
ón Multi-Inversiones, which belongs 
to the Spanish Cobra Grupo.10

Like other indigenous peoples, the 
Quekchí have experienced conflicts 
with landowners for generations and 
faced discrimination by the mestizo 
population. Some of the aggravating 
factors of this marginalization is that 
most of them live scattered in 450 
remote rural communities with poor 

20
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including women, children and the 
elderly. And they work exclusively 
to extract abaca fiber in exchange for 
low wages. The living conditions in 
these farms are extremely poor and 
undignified. The families lack basic 
services and most people who live 
there are illiterate, which deepens 
the historical difficulty of these pe-
ople in changing their condition. It 
was also identified that most families 
working on Furukawa farms have 
African ancestry, which also implies 
racial discrimination.14

Brazil, for its part, does not set the 
best examples in this regard either. 
The livestock and agriculture sector, 
in addition to being one of the main 
sectors involved in situations of res-
cue of workers in situations of forced 
labour, is the largest contributor to 
deforestation due to soybean and 
corn crops - grown mainly to feed 
industrial farm animals - and due 
to the opening of pasture areas for 
livestock, in the Cerrado and Ama-
zon biomes.15

Brazil competes with the United Sta-
tes as the largest soybean producer 
on the planet and is the third largest 
corn producer. A bulletin16 released 
in October 2022 by Repórter Brasil, 

In addition to environmental da-
mage, there are production chains 
connected with alleged human rights 
violations, as reported in the report 
that analyzes the relationship betwe-
en slave labor and the meat industry18 
prepared by an independent research 
group focused on environmental 
and labor issues. The report19 shows 
that cattle ranchers, who are part of 
the supply chain of some of Brazil's 
largest beef industries, are accused of 
having people working in conditions 
analogous to slavery on their farms.

Recently, the world has been sho-
cked by the socio-environmental 
impacts caused by illegal mining 
near the Yanomami Indigenous 
Land (TIY), which causes violent 
conflicts, deaths and diseases, as well 
as soil and water contamination by 
the mercury used in the activity.20 
According to investigations by the 
Federal Police, Brazilian and even 
Italian companies buy, refine and pu-
rify illegally mined gold and sell it to 
several other companies around the 
world. They even sell to the world's 
leading smartphone and laptop ma-
nufacturers, such as Apple, Google, 
Microsoft, and Amazon.21

an organization that shares research 
on production chains, raises concer-
ns about the monitoring system used 
by large companies in the industry. 
The bulletin reveals evidence that 
inputs are being sourced from areas 
where deforestation is illegal.

Timber extraction is also a major 
Brazilian economic activity, but it 
also suffers from illegal practices 
that impact native Brazilian vege-
tation. The Federal Police's Opera-
tion Archimedes, for example, was 
initiated after an alert issued by the 
Brazilian Federal Revenue Service 
and the Brazilian Institute for the 
Environment and Renewable Na-
tural Resources (IBAMA) in 2017, 
which found an unusual increase in 
the transportation of wood through 
Chibatão Port, in Manaus (AM).

The essence of fraud in the tim-
ber trade lies in circumventing the 
Document of Forest Origin (DOF), 
a document that must accompany 
the timber from origin to destina-
tion. Ibama found that companies 
were issuing DOFs for native wood 
from two different areas and that the 
regions indicated were pastures, i.e., 
without trees to be cut down.17
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should prioritize implementing due 
diligence measures, even if they are 
not legally required in a particu-
lar location. This is important for 
reasons like ethics, competitiveness, 
and the survival of the company. 
Around the world, laws targeting 
business chains are increasingly 
prevalent. This means that multina-
tional corporations must prioritize 
cross-border accountability in their 
decision-making processes.

In today's global economy, compa-
nies across various industries operate 
within intricate supply chains that 
often stretch across multiple coun-
tries. Each country has its unique 
laws, business practices, and envi-
ronmental and human rights regu-
lations. Unfortunately, this comple-
xity can create loopholes that allow 
for illegal practices to occur without 
accountability for those who engage 
in or benefit from them.

It is important to understand that 
the natural world is not constrai-
ned by political borders, and even 
geographical boundaries no longer 
prevent socio-environmental im-
pacts. Pollution of a river in one 
country, for example, can reach 
territories in other countries, just 
as climate change affects everyone. 
Similarly, the fight against human 
rights violations needs to involve 
public and private actors of diffe-
rent nationalities. Large companies 
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INTERNALIZED 
CLIMATE RISKS

3.1

It should be noted that the effects of the climate crisis know no political 
or geographical boundaries. Due to the increase in global temperatures and 
heat waves, there has been a rise in adverse weather conditions such as drou-
ghts and floods. This is causing significant harm to wildlife and plant life, 
leading to mass mortality of various tree and coral species. Climate extremes 
are occurring simultaneously, causing cascading impacts that are increasingly 
difficult to predict and manage. These impacts have led millions of people 
to intense hunger and water insecurity, especially in Africa, Asia, South and 
Central America, the Small Islands and the Arctic.24

The situation in Brazil is no exception, as there have been multiple instances 
of severe weather events that are linked to global warming and the resulting 
climate crisis. One effect concerning the impact of global warming in Brazil 
is the fluctuation of the hydrological cycle. This results in more prolonged 
and more severe droughts, as well as unpredictable rainy seasons.25

According to the organization Forest Trends,22 it is estimated that commer-
cial agriculture is responsible for 70% of forest destruction in tropical and 
subtropical countries. From 1985 to 2021, Brazil's native vegetation, such as 
forests, savannas, and other non-forest formations, decreased by 13.1%. This 
land was largely replaced by agriculture, which now makes up one-third of 
the country's land use.23

Based on information provided by the Greenhouse Gas Emissions and 
Removal Estimation System, Brazil experienced a 9.5% surge in gross gree-
nhouse gas emissions (GHGs) in 2020. This was in stark contrast to the glo-
bal trend, which saw a nearly 7% decrease in emissions due to the economic 
slowdown caused by the Covid-19 pandemic. The main factor explaining 
this increase was high rates of deforestation, especially in the Amazon and 
Brazilian Savanna (Cerrado).

26
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An example of is the situation that 
happened during the summer of 
2020 in São Paulo, heavy rainfall 
caused the Tietê and Pinheiros rivers 
to overflow in just one day. In just 24 
hours, the volume of rainfall in São 
Paulo reached 92.4mm - equivalent 
to 42.6% of the 216.7mm average 
for February and on another day in 
the same month it rained 215.5mm, 
or 99.4% of the expected for Febru-
ary of that year. The information was 
provided by the Center for Climate 
Emergency Management (CGE), of 
the city of São Paulo.26

In the same year in Minas Gerais 
more than 100 cities were in a state 
of alert. In the capital, Belo Hori-
zonte, it rained 935.2 millimeters in 
January, a historical record for the 
month according to the National 
Institute of Meteorology (Inmet) 
and more than half the annual 
average. The year 2021 was marked 
by environmental tragedies such as 

temperature increase being about 
0.2°C/decade between 1991 and 
2021, compared to 0.1°C/decade 
between 1961 and 1990.30

The report also found that sea 
levels in the Latin America and Ca-
ribbean region continued to rise at 
a faster pace than in other regions, 
notably along the Atlantic coast of 
South America south of the equa-
tor. Rising sea levels threaten a lar-
ge proportion of the population 
concentrated in coastal areas and 
contaminate freshwater aquifers, 
erode coastlines, cause flooding 
in low-lying areas, and increase 
storm risks.31

28 During the RA III (South America) Regional Con-
ference on Data Policy and other parallel activities in 
Cartagena.

the floods in Bahia and the immense 
clouds of dust in the Southeast that 
came from the fires in the Pantanal 
and Amazon.

Between the end of May and the 
beginning of June in 2022, the Nor-
theast region of Brazil experienced an 
increase in rainfall intensity caused by 
the climate crisis. This was particular-
ly evident in the state of Pernambuco, 
where, within a 24-hour period, more 
than 70% of the expected monthly 
rainfall occurred, resulting in the 
death of at least 129 people.27

In view of this, the World Meteoro-
logical Organization (WMO) laun-
ched in July 202228 the report "State 
of the Climate in Latin America 
and the Caribbean: partnerships to 
strengthen multi-hazard early war-
ning systems".29 The report, among 
several conclusions, highlighted 
that the warming trend continued 
in 2021 in Latin America and the 
Caribbean Islands, with the average 
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That said, it is necessary to highlight 
that the right of all to a balanced 
environment, constitutionally 
provided for in Brazil in article 
225, cannot be partially granted or 
prioritized only for some groups. 
Practice shows that the effects of 
environmental damage and the cli-
mate crisis are felt in different ways 
by different social groups, espe-
cially more severely by more vul-
nerable populations. This scenario 
led to the creation of the concept 
of climate justice, which is an of-
fshoot of environmental justice.

The term 'climate justice' specifi-
cally highlights the disproportio-
nate impacts of climate change on 
different social groups. It aims to 
make sure that the effects of climate 
change are analyzed and tackled 
by holding accountable those who 

have actually caused the imbalan-
ce found and those who can best 
address them.

Thus, a new way of doing business 
must be created. One must avoid 
burdening society with the effects of 
climate change while businesses reap 
the economic benefits. Companies 
must consider their contribution to 
the climate crisis as a risk factor and 
address it diligently in their business 
practices. This risk should be accou-
nted for in internal risk assessments.

3.1
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GLOBAL CHAINS 
REQUIRE A 
GLOBAL OUTLOOK

4
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Companies act as groups, under the direction and guidance of one or more 
parent companies that are in countries other than those of their subsidiaries 
or manage contracts with suppliers of different nationalities. It can be seen 
that the model of transnational corporations has already overcome na-
tions' legal borders, which implies the need to be subject to a jurisdiction 
that is also global in nature.32

The term transnational companies is used to characterize companies that 
operate in different countries, that is, they have headquarters in the coun-
try of origin and expand their field of action through the establishment of 
subsidiaries or joint ventures. Although transnational corporations operate 
internationally, they are not considered subjects of international law and end 
up being regulated and supervised locally, i.e., they follow the laws and re-
gulations of the place where their subsidiary is located or where the business 
activity takes place.

From another point of view, it is also common for large companies not 
only to be established in different states or countries, but also to have an 
international supply chain, i.e., a global network of suppliers and service 
providers that supply the goods and services necessary for the company 
to operate. Thus, the choice of location of suppliers in a supply chain33 is 
extremely important, as it has a major impact on the overall risk and profit 
of the company.

For example, transportation costs alone can amount to up to 25% of the 
product's selling price, depending on the product and the type of production 
or service adopted. Other costs that can be influenced by location include 

33 A production chain is a set of consecutive steps along 
which the various inputs undergo some kind of trans-
formation, until the making of a product (good or ser-
vice) and its placement on the market.

34

Federal Government, over half of the 
incidents of forced labor identified 
in Brazil from 1995 to 2020 occur-
red in the livestock industry. There 
were 1,950 incidents, accounting for 
51% of the total cases.

The Brazilian agribusiness sector 
has a troubling history of conflicts 
and invasion of indigenous and qui-
lombola lands, as well as deforesta-
tion and contamination of biomes. 
This is not limited to cases of labor 
resembling slavery. Big farms are ex-
panding into previously untouched 
regions of Brazilian biomes, speci-
fically the Cerrado and the Ama-
zon, to acquire additional land for 
grazing and monoculture purposes.

taxes, wages, raw material costs and 
rents. When all costs are considered, 
location can change the total expen-
diture by up to 50%.34

As previously discussed in the topic 
regarding the negative effects of 
negligent behavior, cost-cutting me-
asures in the production process can 
result in violations of human rights 
and environmental damage that are 
not accounted for in the company's 
expenses or remedied for the benefit 
of society and the affected ecosystem.

Since 1995, the Brazilian federal 
government has openly acknowle-
dged the presence of modern-day 
slavery within its borders to both 
its citizens and the International 
Labor Organization (ILO). This 
made Brazil one of the earliest 
countries to acknowledge the exis-
tence of this issue within its terri-
tory. The Monitor Report35 revealed 
that based on data collected by the 
Pastoral Land Commission and the 
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Thus, once again, the difference 
between complying with local 
legislation and diligent action 
is noticeable since the Brazilian 
problem is not the absence of 
local legislation prohibiting these 
practices, but the absence of tra-
ceability mechanisms to identify 
the "suppliers of suppliers" which 
significantly reduces the effective-
ness of control measures.

On the other hand, government 
initiatives to implement legal 
mechanisms that give companies a 
relevant role in combating, preven-
ting, and controlling human rights 
violations, environmental damage 
and corruption have rightly grown 
at the international level in recent 
decades, despite the difficulty of 
creating legislation that takes into 
account the dynamics of current 
business relations.

The European Parliament, on February 23, 2022, adopted a Directive on 
corporate sustainability due diligence. The idea behind creating a unified 
standard for all European Union member states (EU) was to promote res-
pect for human rights and environmental protection. It would also create a 
fair environment for businesses within the bloc and prevent fragmentation 
of practices caused by isolated actions of individual Member States. The di-
rective also provides for the inclusion of non-EU companies based on the 
turnover criterion, meaning that companies that are outside the econo-
mic bloc but operate in the EU market will also be covered by the effects 
of the regulation.

The proposal for a directive in the European Union holds significant impor-
tance as it will impact not only business practices in the EU but also in other 
countries and regional blocs. This directive will encourage compliance with 
ESG criteria (environmental, social, and corporate governance Sustainability) 

EUROPEAN  
UNION

4.1
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and the implementation of due diligence in production chains to maintain 
negotiations with the European market.

As such, the European Parliament employed a primarily quantitative appro-
ach in selecting the application criteria for the Directive. The number of 
employees or annual net turnover were typically used to determine which 
companies would be included. The European Parliament has included a 
qualitative criterion for companies operating in sensitive and relevant sectors 
that do not fit into the quantitative cut-offs. This includes sectors such as 
textile, agricultural, food, and extraction, which are of great impact and 
should be reached by the law.36

The quantitative criterion is also applied to foreign companies, as it was 
understood that the turnover criterion should be chosen, which would be an 
indicator of the effects that the activities of these companies could have on 
the European internal market by creating a territorial link between compa-
nies from other countries and the territory of the Union.

Throughout the directive, the European Parliament highlighted the role of 
member states in ensuring that companies exercise human rights and envi-
ronmental due diligence. In order to achieve its objective, the Directive co-
vers crucial topics such as identifying, preventing, and mitigating the poten-
tial or actual negative impacts of business activities. It also includes guidance 
on establishing and maintaining an effective complaints process, as well as 
ensuring transparency in information regarding due diligence.

36 The following sectors are considered to have a major impact for the EU directive: manufacture of textiles, leather 
and related products (including footwear) and wholesale trade in textiles, clothing and footwear; agriculture, forestry, 
fishing (including aquaculture), manufacture of food products and wholesale trade in agricultural raw materials, live 
animals, wood, food and beverages; the extraction of mineral resources wherever they are extracted (including crude 
oil, natural gas, coal, lignite, metals and metal ores as well as all other non-metallic minerals and quarry products), the 
manufacture of basic metal products, other non-metallic mineral products and manufactured metal products (except 
machinery and equipment) and the wholesale trade of mineral resources, basic and intermediate mineral products (in-
cluding metal ores and metals, construction materials, fuels, chemicals and other intermediate products). 

a legislative proposal, published 
on November 17, 2021, that aims 
to curb deforestation and forest 
degradation driven by the Euro-
pean Union.37 The proposal aims 
to compel companies to verify that 
products placed on the bloc's market 
have not caused deforestation and 
forest degradation anywhere in the 
world after December 31, 2020. The 
products covered by the legislation 
are cattle, cocoa, coffee, palm oil, 
soybeans, and timber. It is notewor-
thy, however, that such legislation 
is flawed by focusing only on forest 
environments, and that grassland 
and savannah environments are not 
adequately addressed in the regula-
tions, despite their great biological 
importance and the provision of 
ecosystem services.

In line with the current need to 
promote a global effort to mitigate 
the effects of the climate crisis, the 
European Union directive expres-
sly mentions that Member States 
must ensure that companies adopt 
a plan to ensure that the company's 
business model and strategy are 
compatible with the transition to 
a sustainable economy and with 
limiting global warming to 1.5°C 
in accordance with the Paris Agre-
ement. Member States should fur-
ther ensure that if climate change is 
or should have been identified as a 
major risk or a major impact on the 
company's operations, the company 
should include emission reduction 
targets in its business plan.

Moving in the same direction, the 
European Parliament presented 
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The European Parliament has already stated that the Directive on Corpo-
rate Sustainability and Due Diligence is one of the cornerstones of the 
European Green Deal and the Sustainable Finance Agenda and, together 
with other regulations being developed and approved, is part of a broader 
EU policy to commit companies to respect human rights and reduce their 
impact on the planet.38

The European bloc, therefore, takes an important step towards ensuring 
that different business activities pay attention to due diligence within 
their production and supply chains, even if these chains are interregional 
or even intercontinental. The Directive is remarkable for explicitly naming 
the notable sectors that have a significant impact - textiles, agriculture, food, 
and extractive industries. This is either due to reports of human rights viola-
tions and environmental harm caused by these industries, or because they are 
sectors that could contribute to the increase of greenhouse gas emissions if 
not managed properly. This concern is rightfully addressed in the Directive.

Germany applies principles for environmental protection similar to those 
used in Brazil. These include the principles of prevention and precaution, 
the "polluter pays" principle, the principle of cooperation (where private par-
ties have a role in public decisions), and the principle of sustainable develop-
ment. This similarity of fundamental principles makes it possible to analyze 
German legislation with a comprehensive view that allows importing what is 
appropriate for the Brazilian legal system.

Effective January 1, 2023, Germany enacted a law titled Corporate Due 
Diligence in Supply Chains ("Lieferkettensorgfalts-pflichtengesetz", 
"GSCA") and will apply to companies that: 1) have their headquarters, 
their principal place of business, their administrative headquarters or 
their registered office in Germany and 2) generally employ at least 3,000 
employees in Germany, including seconded employees.

GERMANY

4.2
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In addition, the law applies also to companies that have a subsidiary in the 
country and employ at least 3,000 employees, and as of January 1, 2024, the 
threshold will be reduced to 1,000 employees. Temporary workers must be 
included in the number of employees if the length of the assignment exceeds six 
months. According to a projection by the country's Federal Ministry for Econo-
mic Cooperation and Development, the law will apply to around 900 compa-
nies before 2024 and from 2024 onwards to around 4,800 companies.

It can be seen from the outset that the criterion for applying corporate due 
diligence law in Germany is exclusively quantitative and formal. It only takes 
into account the size of the company based on the number of employees hi-
red and not the legal form of the company since the law does not impose any 
requirement on the way the company is set up. Thus, non-profit companies 
as well as church-run companies are also covered by the law.

The GSCA criteria also do not include the risk potential of the company's 
activity. Unlike the European Parliament's Directive on Corporate Sustaina-
bility, which partially links its applicability to specific business activities that 
are considered riskier, the German law focuses only on formal criteria and 
the nature of the company's activities is irrelevant.

The GSCA mandates companies to exercise due diligence in their supply 
chains, which covers all internal and external steps necessary for producing 
products and providing services. However, even though the GSCA com-
prehensively includes all supply chain members, it links due diligence 
obligations to the company's informed knowledge, and gross negligence  
is insufficient.39

42

In summary, Germany already has 
a legal provision that requires com-
panies to take appropriate measures 
to prevent, end or minimize possi-
ble violations of human rights and 
environmental obligations when the 
business activity causes or contribu-
tes to the occurrence of such risks 
within the production chain.

Preceding the GSCA, Germany ini-
tiated the movement to incorporate 
due diligence into its national le-
gislation through the "Agricultural 
Organizations and Supply Chain 
Act"40 (Agrarorganisationen-un-
d-Lieferketten-Gesetz, Agra-
rOLkG), in force since 9 June 2021.

This law contains obligations for 
all companies in the agricultural 
and food supply chain - from pri-
mary producers to retailers - and 
compels them to adapt their trade 
compliance programs significantly. 
Unlike the GSCA, which encoura-
ges the protection of human rights 
by companies in the supply chain, 
AgrarOLkG protects companies 
from each other.

39 There is a legal understanding, mainly in European courts such as Portugal, that gross negligence must be understood 
not only from the perspective of guilt, but also from the perspective of the tort of negligence, considering that the 
agent's behavior must be analyzed both by a reprehensible attitude or carelessness of the agent and by the danger of 
the behavior itself and the probability of the result in the light of the conduct adopted. Only particularly reprehensible 
behavior that postpones basic care, shows a high degree of thoughtlessness or foolishness, and creates almost certain 
danger should be considered gross negligence.
40 Free translation.
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England and Wales began drafting stronger human rights guidelines focused 
on business practices in 2015, with a law that introduced a series of offenses 
criminalizing modern slavery. The Modern Slavery Act (the “MSA”) de-
fined what slavery, servitude, forced or compulsory labor and human traffi-
cking (so-called "modern slavery") comprises. It outlined measures for the 
protection of victims of modern slavery and appointed an independent anti-
-slavery commissioner. The MSA was the first piece of legislation in Europe 
to address modern slavery.

In turn, since 2006, more broadly, the Companies Act ("CA 2006") requi-
res directors of UK companies to prepare a strategic report for each finan-
cial year, which must contain a fair review of the company's business and a 
description of the principal risks and uncertainties facing the company.

In the case of a UK-listed company, the strategic report must, among other 
things, include information on social, community and human rights is-
sues and for certain banking and insurance companies, the strategic report 
must include a non-financial and sustainability information statement, pro-
viding clarification on the company's impact on at least environment, com-
pany employees, social issues, human rights, and anti-corruption efforts.

UNITED KINGDOM

4.3
requiring companies to implement 
due diligence systems ("DDS") 
for forest-risk commodities in their 
supply chains. The aim of this legis-
lation is to prevent large companies 
from growing forest-risk commodi-
ties (e.g., beef, soy) on land that has 
been illegally deforested. The aim 
of this legislation is to prevent large 
companies from growing forest-risk 
commodities (e.g., beef, soy) on land 
that has been illegally deforested.

After the UK left the EU, rules on 
nature protection, water quality, 
clean air and other environmental 
protections that originally came 
from Brussels were undermined, so 
it was necessary to fill this gap by 
aligning global demands and the 
concept of due diligence. Accordin-
gly, in 2021 the UK Environment 
Act41 was enacted, which establishes 
an important new set of measures 
to tackle imported deforestation by 

41 Secondary legislation will be required to implement the regulations of this Act, which will make it illegal for large 
UK companies to use forest risk commodities that are listed if they have not been produced in accordance with re-
levant local laws and will require due diligence on company supply chains to ensure this. This legislation will specify 
several key issues, including: (i) which commodities will be in the scope of the regulations; (ii) which companies will 
be within the scope of the provisions; (iii) which companies in scope will be required to undertake and report on 
their exercise of due diligence; (iv) the exemption threshold; and (v) how the requirements will be enforced.
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In the same direction, the United Kingdom enacted the UK Timber Regu-
lation ("UKTR"), effective since January 1, 2021, to replace the EU Timber 
Regulation after Brexit. The UKTR is broadly similar to the EUTR in that it 
reduces the trade in illegal timber entering the UK. Companies across the 
UK should continue to implement a system of due diligence to ensure that 
imported timber products have been legally harvested, traded and exported 
in the country of harvesting.

Timber supply chains are regulated to ensure harvesting practices are legal, en-
courage sustainable harvesting practices and support global forest governance. 
Companies trading in timber and timber products must take steps to ensure 
that they come from legal sources, and operators in this market may deve-
lop their own due diligence system or use a system provided by an approved 
monitoring organization, and this should comprise three steps: 1) information 
gathering; 2) risk assessment and where it is applicable; 3) risk mitigation.

Finally, the UKTR provides that the police power responsible for ensuring 
the implementation of the Act will be The Office for Product Safety and 
Standards (OPSS). The OPSS has the authority to issue legal notices, mo-
netary penalties and decide on prosecution, or to report a case to Prose-
cutors in the case of an infringement in Scotland or Northern Ireland.
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France is historically recognized as one of the precursor countries in the 
drafting of a charter containing a list of human rights, since in 1789, the 
French people promoted the abolition of the absolute monarchy and adop-
ted the Declaration of the Rights of Man and the Citizen (Déclaration des 
droits de l'Homme et du citoyen), drafted by the National Constituent 
Assembly, was the first step towards the creation of a constitution for the 
Republic of France.

Similarly to Germany and Brazil, in environmental matters, France establishes 
fundamental principles of environmental protection at the constitutional le-
vel. These include the precautionary principle, which requires measures to be 
taken to avoid environmental damage before undertaking any activity likely to 
cause it; the polluter pays principle, which states that the polluter must bear 
costs resulting from pollution; and the prevention principle, which uses prior 
scientific knowledge and serves as a guide for the registration, authorization, 

FRANCE

4.4 Act must therefore: (i) establish; 
(ii) implement; and (iii) publish a 
Vigilance Plan that must "identify 
risks and prevent serious impacts 
on human rights and fundamental 
freedoms, the health and safety of 
persons and on the environment".

This law has already been applied to 
seek civil liability in cases that have 
become famous in the legal sphere 
and in civil society. The first case is 
the case against the French oil com-
pany Total for failure to comply with 
legal obligations to prevent human 
rights violations and environmental 
damage under the Duty of Vigilan-
ce at its mining project in Uganda. 
There is also the case against Casino 
Guichard-Perrachon S. A. (the "Ca-
sino Group"), over allegations that 
the sale of beef in the supermarket is 
contributing to illegal deforestation 
linked to the cattle industry in Brazil 
and Colombia, also in breach of the 
Duty of Vigilance Act.

and execution of potentially  
polluting activities.

France, therefore, based on its cons-
titutional principles and in line with 
the global effort to attribute legal 
responsibility to the acts of com-
panies that violate human rights or 
cause environmental damage, enac-
ted the "the Duty of Vigilance Act" 
(Loi sur Le Devoir de Vigilance), 
enacted on March 27, 2017. This 
law addresses the harmful impact 
of multinational companies on 
human rights and the environment, 
including deforestation, and there-
fore creates binding obligations for 
companies, providing possible legal 
remedies for victims.

Under French law, parent com-
panies must prevent and remedy 
human rights abuses and environ-
mental violations in their supply 
chains and this applies to all subsi-
diaries. Companies that fall under 
the scope of the Duty of Vigilance 
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de vigilance" which, based on open 
data, identified several companies - 
approximately 26042 that fall within 
the scope of the law and had their 
names and vigilance plans published 
on the platform.43

The French law further innovates 
by providing that financial institu-
tions, which finance supply chains 
exposed to environmental and hu-
man rights risks, may fall within 
the scope of the Duty of Vigilance 
Act, such as the banks BNP Pari-
bas, BNP Paribas Personal Finance 
or Crédit Agricole, thus allowing 
to hold such financial institutions 
liable under the "duty of vigilance" 
for not addressing environmen-
tal and human rights risks within 
their Vigilance Plans or, finally, for 
being involved in financing supply 
chains involved in activities that 
cause environmental and human 
rights harm.

In order to help identify compa-
nies that must comply with the 
requirements of the French Duty 
of Vigilance Act, the French civil 
society organizations Sherpa and 
CCFD-Terre Solidaire have created 
a platform called "Le radar du devoir 
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In March 2021, members of the Dutch parliament proposed The Responsible 
and Sustainable International Business Conduct bill (RSIBC). The RSIBC 
bill seeks to introduce obligations for certain companies to prevent or mitigate 
the (potential) impact of their international activities on human rights, labor 
rights and the environment. The parliamentary debate on the RSIBC bill is 
still ongoing.

The RSIBC bill stipulates two types of obligations in relation to responsible 
and sustainable international business conduct. First, the Bill imposes a gene-
ral duty of care on all Dutch companies and on "large" non-Dutch companies, 
but with marketing activities or products in the Netherlands that meet at least 
two of several quantitative criteria set by the legislator, such as net turnover, 
number of employees, and figures from the company's balance sheet.

NETHERLANDS

4.5

Although there are no approved regulations yet, it is evident that discussions 
about a global perspective have already begun in the Netherlands. This inclu-
des national and international companies that operate within the country. It is 
worth noting that the Dutch government is working on its own proposal for 
national legislation on mandatory due diligence in relation to international 
corporate social responsibility (separate from the RSIBC bill proposed by 
some members of the Dutch parliament) and has further stated that for such a 
proposal it will consider the recent Directive on Due Diligence and Corporate 
Sustainability of the European Parliament.
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In February 2022, the Spanish government published its legislative plan for 
2022 (Plan normativo anual 2022), which included a national law requi-
ring Spanish transnational companies to carry out human rights and 
environmental due diligence in their supply chain.

This project should already have as a reference the Directive on corporate 
sustainability due diligence of the European bloc and could go further, as it 
has been argued that it should include a proposal for due diligence throu-
ghout the value chain, a system of sanctions against companies that do 
not comply with their obligations and guaranteed access to justice for 
communities that have been victims of human rights violations and envi-
ronmental damages derived from the activities carried out by companies in 
their supply chains.

SPAIN

4.6

55

Also in 2021, Spain approved Law No. 7/2021 on climate change and 
energy transition which provides in article 32 that all companies that are 
obliged to include a "Non-Financial Information Statement" will have to 
publish in this document (and on their corporate website) another annual 
report containing the assessment of the financial impact on the company 
of the risks associated with climate change, including the risks associated 
with the transition to a sustainable economy and any measures that are taken 
to address these challenges.
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accordance with the United Nations 
Guiding Principles on Business and 
Human Rights and the Organization 
for Economic Cooperation and De-
velopment (OECD) Guidelines for 
Multinational Companies to prevent, 
mitigate and remedy potential harm 
that companies may cause or contri-
bute to. Although these guidelines 
are voluntary, Minister Hagiuda in-
dicated that the government may also 
consider adopting binding legislation.

Outside the European continent, 
Japan's Minister of Economy, Trade 
and Industry, Hagiuda Koichi, in 
February 2022 announced that 
the Japanese government would 
provide comprehensive guidelines 
to Japanese companies to help 
them identify and address potential 
human rights abuses in their global 
supply chains.

The guidelines will help fulfill the 
commitment made by the Japanese 
government in its 2020 National 
Action Plan (NAP) on Business 
and Human Rights and by G7 trade 
ministers,44 in December 2021. The 
guidelines will outline the steps 
Japanese companies should take in 

JAPAN

Also in the distant 1930s, the United States enacted the TariffAct, which 
prohibits the import of goods extracted, produced or manufactured in 
any foreign country by forced labor, defined as "all labor or service requi-
red of any person under threat of any penalty for noncompliance and for 
which the worker does not volunteer".

Similar to that, there is the (Trafficking Victims Protection Reauthoriza-
tion Act TVPRA) of 2005, which forbids corporations with a presence 
in the US from benefiting from participation in an enterprise, knowingly or 
recklessly, involved in human trafficking, including forced labour obtained 
through harm, threats or abuse of the legal system.45 The law also provides 
for an individual civil remedy against a party who knew or should have 
known that the enterprise was engaged in human trafficking.

California, meanwhile, is the only state that imposes a duty on compa-
nies to report on efforts to combat forced labor. through the California 
Transparency in Supply Chains Act of 2010. The law requires companies 
subject to the law to disclose information about their efforts to eradicate 
human trafficking and slavery within their supply chains on their website or, 
if a company does not have a website, through written disclosures.

UNITED STATES

4.84.7
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Companies subject to the Transparency in Supply Chains Act must disclose 
the extent of their efforts in five areas: verification, audits, certification, 
internal accountability, and training. In relation to contractors present in 
the companies' supply chain, they must also prove:

 » Whether they participate in the verification of product supply chains to 
assess and address the risks of human trafficking and slavery and whe-
ther such verification has not been carried out by a third party.

 » Whether they conduct supplier audits to assess supplier compliance 
with company standards for trafficking and slavery in supply chains.

 » If direct suppliers are required to certify that materials incorporated 
into the product comply with the slavery and human trafficking laws of 
the country or countries in which they are doing business.

 » Whether they maintain internal accountability standards and proce-
dures for employees or contractors who fail to comply with company 
standards in relation to slavery and trafficking.

 » And whether they provide company staff and management, who have 
direct responsibility for supply chain management, training on human 
trafficking and slavery, particularly in relation to risk mitigation within 
product supply chains.
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In this regard, Brazil does not have an approved legislation that expressly 
mentions the terminology due diligence and contemplates this duty of care 
within a company's supply or value chain. Nevertheless, the Brazilian legal 
system is robust regarding prohibitions on human rights violations, accoun-
tability for environmental damage, and rules against financial crimes.

Legal practitioners in Brazil must now learn how to "sew together" all the 
fragmented norms for the protection of human rights and environmental 
damage that are scattered throughout various codes, statutes, ordinary laws, 
and infralegal documents. Therefore, it seems beneficial to develop in the 
country rules capable of ensuring the regulation of the performance of 
chain companies, especially large international chains, so that it is pos-
sible to hold them accountable for violations from all agents who, because 
they are contractually linked to a supply chain, contributed to the occurren-
ce of the damage.

WHAT ABOUT 
BRAZIL?

4.9

In 2022, Bill (PL) No. 572/2022 
was presented to create the national 
framework on Human Rights and 
Business. This project aims to esta-
blish guidelines for the promotion 
of public policies on the subject, and 
because it is intended to be a legal 
framework, the Project provides for 
regulations that cover not only the 
private sector but also the Brazilian 
State and civil society.

This gap, nowadays, tries to be 
filled by the courts, especially in the 
environmental field, highlighting 
the remarkable decision in Special 
Appeal No. 650.728 / SC in which 
Minister Herman Benjamin states 
that in "[...] the determination of 
the causal link in environmental 
damage, those who do, those who 
do not do when they should do, 
those who let them do, those who 
do not care that they do, those 
who finance them to do, and those 
who benefit when others do, are on 
equal footing."
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The Bill makes express mention of the duty of companies to follow due dili-
gence in their internal processes, precisely:

"Art. 7. Companies should conduct due diligence to iden-
tify, prevent, monitor and remedy human rights violations, 
including social, labor and environmental rights, and 
should, at a minimum: 

I - Cover those that the company can cause or contribute 
to, through its own activities, or that are directly related to 
its activities and operation, products or services through its 
business relationships.

(...)”

The Office of the United Nations High Commissioner for Human Rights 
(OHCHR) has even issued a technical opinion46 on Bill no. 572/2022, 
in which it recommends that there should be restrictions on access to 
public funding and bidding processes if the company commits human 
rights violations47 Furthermore, recommends that it be included in Ar-
ticle 7 of the Bill, mentioned above the obligation to carry out Human 
Rights Due Diligence (HRDD), in order to identify, prevent, monitor 
and remedy violations.

47 The report suggests that a company that has been con-
victed of working in conditions analogous to slavery or 
child labor in its supply chain, for example, could be 
banned from contracting with the government or recei-
ving public funding for five or ten years.
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In addition to the development of laws that create obligations for companies, 
another effective way to prevent violations in supply and production chains is 
to improve control mechanisms for the supply of financial credit. In 2010, for 
example, the Central Bank published Resolution No. 3,87648 which restricts 
the granting of rural credit to individuals or legal entities that have been inclu-
ded in the "dirty list" of contemporary slave labor.

However, this Central Bank regulation alone cannot curb this criminal practice, 
since the inclusion of specific agents on the list does not cover the entire econo-
mic activity, given that the production process has several other suppliers and 
service providers in addition to the one assessed and placed on the list.

The Brazilian stock exchange also formulated the Corporate Sustainability 
Index (ISE B3),49 which aims to be the indicator of the average performance 
of the asset prices of companies selected for their recognized commitment to 
corporate sustainability.

In the procedure for inserting companies in the ISE B3 portfolio, a ques-
tionnaire is filled out voluntarily and self-reporting, with questions that go 
through the dimensions of: Human Capital, Corporate Governance, Business 
Model and Innovation, Social Capital and Environment. Its topics range from 
labor practices and care for workers' health and safety, to environmental mana-
gement policies and practices and ecological impacts.50

Companies must answer the questionnaire in a thorough and cautious manner. 
For economic groups, both the central company (holding) and its subsidiaries, 
which account for a minimum of 80% of the economic group's revenues, are 
required to provide answers.51

While advances are needed, such financial and non-judicial mechanisms 
play an essential role in seeking private sector compliance with best practi-
ces to avoid and mitigate negative adverse human rights impacts and envi-
ronmental ones.
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The OECD, for its part, has produced a guide in response to the G7 Leaders' 
Declaration adopted on June 7-8, 2015, in Schloss Elmau, Germany.52 It 
recognized the importance of establishing a consensus on due diligence, 
especially for small and medium-sized companies. The development of the 
Guide was overseen by the OECD Working Group on Responsible Business 
Conduct (WGRBC) and involved multiple stakeholders in a process with 
OECD and non-OECD member countries, as well as representatives from 
business, labor unions and civil society.53

As a result, and in line with the aforementioned agreement, the OECD has 
set out the procedure that should be adopted to implement due diligence 
in the internal processes of companies, and which we summarize here  
as follows: 

Image 1: Summary diagram of OECD  
due diligence recommendations.

 
IDENTIFY  
AND DIAGNOSE  
NEGATIVE  
IMPACTS

CEASE,  
PREVENT  
AND MITIGATE

FOLLOW-UP  
AND MONITORING

COMMUNICATION 
AND TRANSPARENCY

Source: adapted from the OECD Due Diligence Guidance for Responsible Business Conduct.

Adopting responsible conduct in internal policies and management systems 
as the axis of business activity, the path for the procedures to be adopted 
would be, first, to carry out a diagnosis after identifying and classifying the 
risks and negative adversities that the company may cause or contribute 
to the occurrence. After this, it is possible to start implementing the measu-
res necessary to cease, prevent or mitigate the negative impacts.

Therefore, the follow-up and monitoring of internal processes should be 
constant, to assess the success of the measures already implemented and 
to check for the emergence of new potentially negative impacts. All these 
actions must be based on transparency and broad communication with all 
the company's stakeholders, including civil society.
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In addition to reviewing and updating internal company policies to align 
them with responsible business conduct (e.g., decent work, human rights, 
environment, transparency, consumer protection, governance, anti-bribery 
and anti-corruption standards), these aspects should also be communicated 
to suppliers and other members of the supply chain. These should also be 
communicated to suppliers and others in the supply chain, including by 
including sections on conditions and expectations for diligent and respon-
sible business conduct in contracts. In order to establish and effectively 
implement the above processes, effective governance is required, with over-
sight by company management and the board of directors.

Detailing the steps that a company must follow in order to have an adequate 
and diligent action, which is capable of mitigating and ceasing negative im-
pacts that may occur because of its business activity, according to the OECD 
guidelines, we can list them, for example, as follows:

Source: Canal Agro54

Chain of Production

Supply Chain

Value Chain

There are companies that 
supply the raw materials, 

such as seeds and fertilizer, 
or the machinery and techno-
logy that will be used in the  

next stage.

Inputs

Transportation stage betwe-
en the agro-industry and the 
final consumer, through re-
tailers and wholesalers.

Distribution

The product can be used both 
to supply the domestic market 
and for export.

End  
Consumer

It is the phase that uses the 
inputs provided, and produ-

cers (individuals or companies) 
use these materials to genera-
te commodities.

Production

This stage is usually 
carried out by the cen-

tral company that coordi-
nates all the previous and 
following stages. It is the time 
to treat the commodity and 

transform it into a final 
product.

Processors

Image 2: Exemplary model of the interlinking  
of activities managed by a central company
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The suppliers and direct executors of the service are fundamentally those 
who directly commercialize the input that the company needs to achieve 
its end product or, it is the one who directly provides the final service of 
the company, even if it will use a representative, agent or employee.

 » Identify and diagnose

First, the company needs to identify all possible risks and impacts that may 
exist in its chain of activities.

Here we will use the term activity chain55, which is aligned with the term 
indicated by the Council of the European Union, because, although it is not 
as comprehensive as the value chain, it contemplates the entire supply and 
production chain of the business activity.

In this sense, to identify and diagnose it is necessary above all to unravel the 
activities and their executors or suppliers, and categorize them between:

Severity

Urgency Probability

For own operations, the company's 
obligation to avoid and repair pos-
sible negative impacts in Brazil, on 
human rights, is total and for cases 
of damage to the environment, it 
must also be integral. There are simi-
lar deliberations in the rules of other 
countries, mainly in Europe.

In the case of subsidiary operations, 
i.e. the hiring of contractors to per-
form services, or even the suppliers 
of direct suppliers, even if the com-
pany does not have direct manage-
ment over the service or contract 
administration, companies need 
to identify, prevent and mitigate 
impacts if they have substantiated 
knowledge of abuses and violations 

of any kind. The claim of ignoran-
ce of the occurrence of possible 
abuse or violation, however, may 
only be raised in cases where, even 
employing all monitoring and due 
diligence practices, the harm would 
still remain unknown.

After identifying the points in the 
chain of activities that cause, or may 
cause, negative impacts, it is neces-
sary to categorize them according to 
the level of severity, probability of 
occurrence and urgency.

In-house
operations

Sub-
sidiary obli-

gation that can 
become main and 

total obligation

subsidiary 
operations

Indirect  
service 

executors

Direct input 
suppliers

Direct input 
suppliers

Direct  
service 

providers

Full and direct 
obligation



6

76 77

D
U

E D
ILIG

EN
C

E: BEYO
N

D
 C

O
M

PLIA
N

C
E W

IT
H

 T
H

E LAW

 » Measures to be taken in the light  
of possible identified impacts

Following the identification and diagnosis of the impacts that the chain of 
activities may cause, it is necessary to implement measures to eliminate such 
impacts or when not possible, mitigate them. Thus, it is first necessary to 
develop or improve the internal documents that will define the company's 
governance and social and environmental responsibility policy.

The internal commitments should describe the activities carried out by the 
units that make up the company, the activity chain trail, the mechanisms and 
internal controls that will be adopted to ensure management compliance and 
guarantee the achievement of the planned objectives, as well as the correcti-
ve activities.

After this internal definition, and to prevent possible damages, it is neces-
sary to ensure that subsidiaries and direct and indirect suppliers implement 
policies in line with due diligence and even with the possible net zero strate-
gy adopted by the company, either by:

 » Developing and implementing policies and procedures to ensure that 
due diligence is carried out consistently and effectively throughout the 
organization, including codes of conduct and specific contractual 
clauses for individuals and entities in the chain of activities.

 » Adequate training for team members responsible for managing inter-
nal monitoring and enforcement activities.

 » Use of tools and technology to help collect, analyze and store infor-
mation in a more efficient and integrated way.

 » Conducting regular internal audits to assess the effectiveness of the 
due diligence process and identify areas for improvement along the 
chain of activities.

 » Continuous review of the process to ensure it is up to date and rele-
vant to the needs of the organization, addressing issues and being conti-
nuously adapted based on advancing best practices in due diligence.

 » Commitment from senior management must ensure that the measures 
are effectively implemented and followed throughout the organization.

However, where there are real negative impacts identified, even if they are 
still ongoing, further action should be taken:

preliminary 
measures 

immediate 
measures

mitigation  
measures

remediation 
measures

Establish an early 
warning system;

Community 
communication 
and training for 
harm reduction, 
with dates and 
methods defined 
jointly with local 
leaders for greater 
effectiveness.

Delimit and fence 
the impacted area; 

Disciplinary 
measures in rela-
tion to the direct 
agents causing  
the damage;

Notify the com-
petent authorities 
and immediately 
cease the impacts 
caused;

Immediate assis-
tance to affected 
communities.

Provide transpa-
rent and respon-
sive information 
on what impacts 
have occurred 
and what is being 
done to mitigate 
them, as well as 
recommenda-
tions for affected 
communities.

Create a channel 
to listen to affec-
ted communities 
to obtain infor-
mation about 
damages suffered, 
guidance on the 
next steps in the 
reparation process 
and what measu-
res the population 
should take to 
reduce exposure 
to risk (if it still 
exists).
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 » Reporting and monitoring

For effective representation and control of how these procedures are being 
implemented, all information must be well catalogued, detailed in appro-
priate documents and integrated with a monitoring scheme that allows the 
efficiency of the implemented measures to be assessed.

In addition to specific reports, it is relevant to carry out the:

 » Development and updating of an ombudsman channel to meet the 
demands related to the community adjacent to the company.

 » Development of a Social License Monitoring Program that tracks the 
acceptance of activities by local communities and addresses their con-
cerns, in compliance with Convention 169 of the International Labor 
Organization.

 » Development of a Climate Change Due Diligence Plan with specific 
indication of the measures the company will take to be aligned with the 
target set by the Paris Agreement.

At this stage, it is appropriate to mention the importance of a professio-
nal, or a team of professionals, dedicated exclusively to the coordination, 
implementation and monitoring of the company's due diligence measures, 
which will be demonstrated in the company's reports and other relevant 
channels.

56 ILO Convention 169 defines who are the indigenous and tribal peoples mentioned in the document and affir-
ms the obligation of governments to recognize and protect the social, cultural, religious and spiritual values and 
practices of these peoples. The Convention also addresses the importance of free, prior and informed consultation 
whenever any work, action, policy or program is to be developed that affects traditional peoples, whether by public 
or private initiative.

 » Communication and transparency

The last but not least relevant step in a complete due diligence process in the 
chain of activities is the step of communicating the measures taken, repor-
ting the results obtained, and exposing the data collected, except for those 
that may violate industrial secrecy.

Among the possible measures for good communication and transparency, it 
is recommended to publish reports, separately or integrated, that address the 
aspect of governance adopted; the environmental responsibility measures 
practiced and the positive social impact; as well as the measures for the mi-
tigation of the negative ones, arising from the business activity; regularly.

In view of the climate crisis and the recommendation of SDG 17, which sets 
the goal of revitalizing the global partnership for sustainable development 
among all actors, it is recommended to publish the company's Net Zero stra-
tegy, which must be pragmatic and effective. Then, periodically, indicate the 
progress made on the defined strategy.

In addition, for proper environmental due diligence, it is necessary to de-
monstrate what conduct has been adopted and due diligence carried out to 
avoid any acts or statements that could be considered greenwashing, i.e. 
corrections and removals or any misleading statements or that could lead 
society, investors and all stakeholders into error regarding the Net Zero 
strategy or the measures implemented to combat climate change. In addi-
tion, corrections and removals or any misleading statement or statement that 
could mislead society, investors and all stakeholders regarding the Net Zero 
strategy or the measures implemented to combat climate change must also 
be carried out.
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DUE DILIGENCE  
AS AN IMPERA- 
TIVE FOR THE 
PERMANENCE  
OF BUSINESS  
AND LIFE ON  
PLANET EARTH

7
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The implementation of internal procedures that incorporate best practices 
in the private sector of investigation, diagnosis, mitigation, and transpa-
rency to identify and manage business risks is not only within the scope of 
best practice recommendations. The point to note is that performing due 
diligence in business activities is now vital for companies to succeed and 
last in the market.

Globally, there is a rise in cases where human rights violations and envi-
ronmental damage are being brought to court. One common factor is the 
identification of individuals involved in international chains. Brazil, with its 
robust economy and active participation in the global market, cannot afford 
to ignore the growing emphasis on enforcing due diligence requirements for 
companies. It is essential for Brazil to adopt legal mechanisms that ensure 
compliance with these requirements.

The European Union, as pointed out, is at the forefront in the search for the 
strengthening of standards and mechanisms to enable States and the private 
sector to establish a relationship of supervision and monitoring in order to 
avoid commercial risks. However, the other seven countries mentioned (Ger-
many, Spain, United Kingdom, France, United States, Japan and the Nether-
lands) are also working on their own legislation that will directly reflect the 
way they establish their trade with Brazil.

Similarly, legislation cannot fail to 
take into account that the climate 
crisis is a fundamental threat to the 
human rights of present and future 
generations, including the right to he-
alth, access to water and food, and the 
right to an adequate quality of life. 
In this sense, there is a call for regula-
tions to explicitly require companies 
to include actions to mitigate their 
climate impacts in their internal 
costs with reference to the targets 
set in the Paris Agreement.

In Brazil, there are countless cases 
of companies belonging to interna-
tional chains that have been invol-
ved in human rights violations and 
environmental disasters, such as the 
silver rain that affected residents 
around the industrial-steel complex 

The point to note 
is that performing 
due diligence in 
business activities 
is now vital for 
companies to suc-
ceed and last in the 
market.
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Brazilian State and the performance 
of national companies.

For these reasons, the global move-
ment to embed the concept of due 
diligence in companies' internal pro-
cedures, business relationships, and 
countries' regulations in a practical 
way is crystal clear. It's important to 
stop seeing this concept as a burden, 
but rather as a signal of changes in 
business practices. This shift can lead 
to decreased legal and operational 
risks, increased competitiveness, 
and innovation. It can also improve 
recognition from all stakeholders 
who value diligence and responsibi-
lity in a company's activities.

of Sepetiba Bay / RJ (2012); the 
compulsory dispersion of residents 
of neighborhoods in the city of 
Maceió / AL, due to the extraction 
of rock salt in the region (2018); 
the rupture of mining tailings dams 
in Mariana/MG (2015), Brumadi-
nho/MG (2019) and Barcarena/PA 
(2018); the oil spill on the northe-
astern coast of Brazil (2018); and 
the northeastern coast (2019); as 
well as the decades-long threat to 
the lives and livelihoods of traditio-
nal peoples in areas of land conflict, 
among others.

Global demands are also knocking 
on the door of the Brazilian legis-
lature, which is currently analizing 
Bill No. 572/2022, which aims to 
be a national framework on Human 
Rights and Business and establishes 
guidelines for the promotion of 
public policies on the subject. Noto-
riously, the international community 
is attentive to the steps taken by the 
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COMPARISON 
OF SOME 
INTERNATIONAL 
LAWS

ANNEX

Tabl e  wi t h  s o m e  m o d e r n  l e gi s l at i o n s  t h at  ar e 

ba s e d  o n  d ue  d i l i ge n ce  t o  d e l i n e at e  co r p o r at e 

r e s p o n s i bi l i t y  i n  supply  ch ai n s .
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WHO DOES IT APPLY TO?

DIRECTIVE OF  
THE EUROPEAN 

PARLIAMENT AND 
OF THE COUNCIL 
ON CORPORATE 

SUSTAINABILITY 
AND DUE  

DILIGENCE

Companies incorporated under the law of the Member State and fulfilling 
one of the following conditions:

(a) the company had more than 500 employees on average and a worldwide 
net turnover of more than EUR 150 million in the last financial year and an-
nual financial statements prepared for that year.

(b) the company that did not meet the thresholds under (a), but had more 
than 250 employees on average and a worldwide net turnover of more than 
€40 million in the last financial year for which annual financial statements 
were prepared, provided that at least 50% of that net turnover was generated 
in one or more of the following sectors: textiles, leather and related products 
(including footwear), and the wholesale trade of textiles, clothing and foo-
twear; agriculture, forestry, fishing (including aquaculture), and the wholesa-
le trade of food products, wholesale trade of agricultural raw materials, live 
animals, timber, food and beverages; extraction of mineral resources irrespec-
tive of the place of extraction crude oil, natural gas, coal, lignite, metals and 
metal ores, as well as all other non-metallic minerals and quarry products), the 
manufacture of basic metal products, other non-metallic mineral products 
and manufactured metal products (except machinery and equipment), and 
the wholesale trade of mineral resources, basic and intermediate mineral pro-
ducts (including metals and metal ores, construction materials, fuels, chemi-
cals and other intermediate products).

57 The Duty of Vigilance Act does not specifically list or describe what the requirements for a company to fall within 
a "prescribed corporate form" are. However, it can be determined on the basis of the provisions of the law in the 
Commercial Code, which states that the law applies to SAs (Sociétés Anonymes), SCAs (Sociétés en Commandite 
par Actions) and SEs (Sociétés Européennes). The inclusion of SASs (Sociétés en Commandite par Actions Simpli-
fiées) within the scope of the Act remains subject to debate, although most scholars and practitioners suggest that 
SASs fall within the scope of the Act's Duty of Vigilance.

WHO DOES IT APPLY TO?

CORPORATE DUE 
DILIGENCE IN 

SUPPLY CHAINS IN 
GERMANY  

("LIEFERKETTEN-
SORGFALTS-PFLI-
CHTENGESETZ", 

"GSCA")

Companies that: 1) have their registered office, main place of business, ad-
ministrative headquarters or registered office in Germany and; 2) generally 
employ at least 3,000 staff in Germany; including staff seconded abroad.

UK TIMBER  
REGULATION 

(UKTR)

Any operator or trader within the timber supply chain. However, the 
obligations imposed by the UKTR are different at different points in the 
supply chain, and it is necessary to differentiate between the 'operator' and 
the 'trader'.

An operator is one who is responsible for placing timber or timber-rela-
ted products on the UK market for the first time, making such products 
available for distribution or for use in their own business. If timber is being 
imported into the UK from outside the country, the operator's information 
will be recorded and stored in the UK customs records.

In relation to traders, the legislation states that any person who, based in the 
UK and during commercial activity, sells or buys timber already placed on 
the UK market, is referred to in the UKTR as a trader and must therefore 
comply with obligations in relation to timber traceability. When a company 
first places timber on the UK market and then goes on to sell that timber, it 
is acting as an operator in relation to placing the timber on the market and as 
a trader in relation to selling the timber. 

DUTY OF  
VIGILANCE LAW 

IN FRANCE

The duty of the Vigilance Act focuses on medium and large companies, 
requiring that companies must be of a prescribed corporate form57 and had 
more than 5.000 employees (if their headquarters are located within French 
territory) or 10,000 employees (if their headquarters are located within French 
territory or abroad) employed for two consecutive years.
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HOW DO YOU IDENTIFY AND MONITOR  
ACTUAL AND POTENTIAL VIOLATIONS?

DIRECTIVE OF  
THE EUROPEAN 

PARLIAMENT AND 
OF THE COUNCIL 
ON CORPORATE 

SUSTAINABILITY 
AND DUE  

DILIGENCE

Member States should ensure that companies take appropriate measures 
to identify actual and potential adverse human rights impacts and adverse 
environmental impacts arising from their own operations or those of their 
subsidiaries and, when impacts are related to their value chains, from their 
established business relationships.

Companies to which the Directive applies when providing credit, loan or 
other financial services, the identification of actual and potential adverse 
human rights impacts and adverse environmental impacts will be carried out 
only before providing that service.

Companies which do not fall into the category of those with more than 500 
employees on average and a worldwide net turnover of more than EUR 150 
million, but which had more than 250 employees on average and a worldwide 
net turnover of more than EUR 40 million, will only be required to identify 
actual and potential serious adverse impacts relevant to the textile, agriculture 
and mineral resource extraction sectors.

The directive also indicates that companies should, when relevant, hold consul-
tations with potentially affected groups, including workers and other relevant 
stakeholders, to gather information on actual or potential adverse impacts.

CORPORATE DUE 
DILIGENCE IN 

SUPPLY CHAINS IN 
GERMANY  

("LIEFERKETTEN-
SORGFALTS-PFLI-
CHTENGESETZ", 

"GSCA")

Compliance with due diligence obligations must be documented and the 
documentation must be kept for seven years. In order to make the impact of 
the GSCA known to the public, there is an obligation to prepare an annual 
report on compliance with due diligence obligations in the previous business 
year; this report must then be published on the company's website no later 
than four months after the end of the business year.

HOW DO YOU IDENTIFY AND MONITOR  
ACTUAL AND POTENTIAL VIOLATIONS?

UK TIMBER  
REGULATION 

(UKTR)

Operators may develop their own due diligence system or use a system 
provided by an approved monitoring organization, and this should comprise 
three steps: 1) information gathering; 2) risk assessment and where applicab-
le; 3) risk mitigation.

The trader must keep records identifying the operator or trader who su-
pplied the timber for at least five years and must provide the information on 
request. In addition, a trader must also, where applicable, identify any trader 
to whom he has supplied the timber.

DUTY OF  
VIGILANCE LAW 

IN FRANCE

Companies that fall under the scope of the Law must: (i) establish; (ii) 
implement; and (iii) publish a Vigilance Plan which must "identify risks and 
prevent serious impacts on human rights and fundamental freedoms, the 
health and safety of persons and on the environment". The Vigilance Plan is 
public and must be included in the company's annual report.

The Vigilance Plan should include the following elements: 1) a mapping 
exercise, identifying, analyzing and classifying risks; 2) procedures for 
regularly assessing, in accordance with the mapping exercise, the activities 
of the company's subsidiaries, subcontractors or suppliers; 3) appropriate 
actions to mitigate risks or prevent serious breaches; 4) an alert mecha-
nism to collect information on the presence of potential risks, developed 
by representatives of the company's trade union organizations; and 5) a 
monitoring scheme to assess the effectiveness of the measures that have 
been implemented.
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WHAT MEASURES PREVENT ACTUAL  
AND POTENTIAL VIOLATIONS?

DIRECTIVE OF  
THE EUROPEAN 

PARLIAMENT AND 
OF THE COUNCIL 
ON CORPORATE 

SUSTAINABILITY 
AND DUE  

DILIGENCE

Whenever necessary, due to the nature or complexity of the thematic measu-
res required for prevention, develop and implement a prevention action plan, 
with reasonable and clearly defined timelines for action and qualitative and 
quantitative indicators to measure improvement. The prevention action plan 
should be developed in consultation with affected stakeholders:

Seek contractual assurances from a business partner with whom you have a di-
rect business relationship that guarantees compliance with the company's code 
of conduct and, if necessary, the prevention action plan, as well as seeking cor-
responding contractual assurances from its partners to the extent that their acti-
vities are part of the company's value chain (contractual cascade);

Make the necessary investments, such as in management or production pro-
cesses and infrastructure;

Provide targeted and proportional support to what is called Small and 
mid-size enterprises (SMEs) with which the company has an established 
business relationship, where compliance with the code of conduct or pre-
vention action plan would jeopardize the viability of the SME;

With regard to potential adverse impacts that could not be avoided or ade-
quately mitigated by the measures already described, the company may seek 
to enter into a contract with a partner with whom it has an indirect rela-
tionship, with the aim of achieving compliance with the company's code of 
conduct or a prevention action plan.

WHAT MEASURES PREVENT ACTUAL  
AND POTENTIAL VIOLATIONS?

CORPORATE DUE 
DILIGENCE IN 

SUPPLY CHAINS IN 
GERMANY  

("LIEFERKETTEN-
SORGFALTS-PFLI-
CHTENGESETZ", 

"GSCA")

Companies should adopt preventive measures in relation to direct suppliers, in 
the form of contractual guarantees or contractually agreed control mechanis-
ms, as well as take into account human rights and environmental expectations 
when selecting suppliers, and if necessary, screen suppliers already contracted. 

UK TIMBER  
REGULATION 

(UKTR)

Traders should identify the country of harvest, understand the applicable 
legislation and ensure that the timber has been harvested in accordance with 
the national legislation applicable to that specific country.

The trader must keep records identifying the operator or trader who 
supplied the timber for at least five years and must provide the information 
when requested. In addition, a trader must also, where applicable, identify 
any trader to whom he has supplied the timber.

DUTY OF  
VIGILANCE LAW 

IN FRANCE

The legislation provides for a two-step enforcement mechanism, which 
can be triggered regardless of whether damage was caused. This two-step 
mechanism consists of: 1) a formal notice to comply with the law (mise en 
demeure); 2) a request asking the competent court to order an injunction 
with mandatory monetary penalties (astreintes).
The law also provides for a third remediation mechanism consisting of a civil 
liability action (responsibilité civile).
These three mechanisms are available to all parties that have standing, in-
cluding stakeholders affected by a company's failure to comply with its duty 
of vigilance (i.e., local communities, employees, consumers, trade unions, 
associations or NGOs).
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WHAT IS THE COMPLAINTS PROCEDURE?

DIRECTIVE OF  
THE EUROPEAN 

PARLIAMENT AND 
OF THE COUNCIL 
ON CORPORATE 

SUSTAINABILITY 
AND DUE  

DILIGENCE

Member States should ensure that companies provide the possibility for the 
following individuals and organizations to submit complaints to them when 
they have legitimate concerns regarding their own operations, their subsidia-
ries' operations and their value chains. The following people and organiza-
tions should be able to raise complaints with them when they have legitimate 
concerns about actual or potential adverse human rights impacts and adverse 
impacts on the environment, respecting their own operations, the operations 
of their subsidiaries and their value chains:

Individuals affected or who have reasonable grounds to believe that they may 
be affected by an adverse impact; trade unions and other workers' represen-
tatives representing individuals working in the value chain concerned; civil 
society organizations active in areas related to the value chain concerned.

Member States shall ensure that complainants have the right to:

Request appropriate follow-up to the complaint from the company with whi-
ch they have lodged a complaint; meet with company representatives at an 
appropriate level to discuss potential or actual serious adverse impacts that 
are the subject of the complaint.

WHAT IS THE COMPLAINTS PROCEDURE?

CORPORATE DUE 
DILIGENCE IN 

SUPPLY CHAINS IN 
GERMANY  

("LIEFERKETTEN-
SORGFALTS-PFLI-
CHTENGESETZ", 

"GSCA")

The competent authority is the Federal Office of Economics and Export 
Control ("BAFA"), which monitors company reports and follows up on com-
plaints. The body can act ex officio or upon request and the group of persons 
entitled to submit an application includes all persons affected by the econo-
mic activity of a company or one of its suppliers, such as the local community. 
BAFA has the prerogative to enter companies for inspection purposes and, at 
the request of the authority, companies must provide information and docu-
ments, as well as must tolerate official inspections and, if necessary, cooperate 
with them.

UK TIMBER  
REGULATION 

(UKTR)
–

DUTY OF  
VIGILANCE LAW 

IN FRANCE
–
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SANCTIONS AND CIVIL LIABILITY

DIRECTIVE OF  
THE EUROPEAN 

PARLIAMENT AND 
OF THE COUNCIL 
ON CORPORATE 

SUSTAINABILITY 
AND DUE  

DILIGENCE

Each Member State shall lay down the rules on penalties applicable to 
violations of the national provisions adopted pursuant to this Directive 
and shall take all measures necessary to ensure that they are implemen-
ted. The sanctions provided for must be effective, proportionate and  
dissuasive.

CORPORATE DUE 
DILIGENCE IN 

SUPPLY CHAINS IN 
GERMANY  

("LIEFERKETTEN-
SORGFALTS-PFLI-
CHTENGESETZ", 

"GSCA")

The GSCA explicitly states that a breach of statutory duty of care does not 
give rise to civil liability. This also excludes the personal liability of executive 
directors for damages to the company based on a breach of the GSCA (e.g., 
for fines), unless liability arises from another legal ground.

SANCTIONS AND CIVIL LIABILITY

UK TIMBER  
REGULATION 

(UKTR)

Ensuring the implementation of the law will be through The Office for 
Product Safety and Standards (OPSS). The OPSS has the authority to issue 
legal notices, monetary penalties and make a decision on prosecution, or to 
report a case to the Prosecutor in the case of an infringement in Scotland or 
Northern Ireland.

In the event that a monetary penalty is imposed, OPSS will determine what 
level of penalty is reasonable and proportionate, based on its assessment of 
the nature, gravity and circumstances of the case.

DUTY OF  
VIGILANCE LAW IN 

FRANCE

Civil liability is based on the French general civil liability law. Claimants 
must establish a company's civil liability on the basis of three conditions: 
1) a breach (lack of reasonable care); 2) damage; and 3) a causal link 
between the two.

The law further imposes the payment of periodic penalties if companies 
within its scope fail to comply with the obligation to (1) establish, (2) pu-
blish and (3) implement the Vigilance Plan. Periodic penalty payments are 
inhibitory fines that are paid on a daily basis until the company complies 
with its obligations in relation to the Vigilance Plan. The amount of the 
periodic penalty payment must be decided by the French judge.
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DOES IT MENTION CLIMATE CHANGE?

DIRECTIVE OF  
THE EUROPEAN 

PARLIAMENT AND 
OF THE COUNCIL 
ON CORPORATE 

SUSTAINABILITY 
AND DUE  

DILIGENCE

Member States should ensure that companies adopt a plan to ensure that the 
company's business model and strategy are compatible with the transition to a 
sustainable economy and with limiting global warming to 1.5°C, in line with 
the Paris Agreement. This plan should identify, based on information reaso-
nably available to the company, the extent to which climate change is a risk to, 
or an impact on, the company's operations.

Member States should ensure that, where climate change is or should have 
been identified as a major risk or a major impact of the company's operations, 
the company includes emission reduction targets in its plan.

CORPORATE DUE 
DILIGENCE IN 

SUPPLY CHAINS IN 
GERMANY  

("LIEFERKETTEN-
SORGFALTS-PFLI-
CHTENGESETZ", 

"GSCA")

No.

UK TIMBER  
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(UKTR)
No.

DUTY OF  
VIGILANCE LAW 

IN FRANCE
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